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Query:

What are the key international standards that relate to detentions, corrections, and
prisons and the international bodies that have issued them.

Background:

International standards consist of both hard and soft law. When international standards
are employed in a professional context by rule of law practitioners and others, this
distinction is crucial to understand and apply. Both can be important, but the manner in
which they will be viewed and applied will differ.

Hard law consists of legally binding international standards that require actors to
conform their behavior accordingly. Enforcement of hard law can be through legislative,
executive, and/or judicial means. However, what is essential to emphasize is that
enforcement is not optional. The failure to enforce applicable hard international law is a
violation of a legally binding obligation, therefore by definition illegal.

In contrast, soft law consists of non-binding normative instruments that actors may
choose to conform with. Some soft instruments, e.g. OSCE commitments and similar
agreements, can be Opolitically binding® when adopted by consensus. Given the degree
of scholarly attention and consensus that most soft law represents, many actors choose
to implement soft law through legislative, executive, and/or judicial means. However,
such implementation requires that some legal and/or constitutional acts be employed to
effectively convert these standards into hard law. As the Secretary General of the

United Nations (UN) notes in his August 2009 Annual Report on Strengthening and
Coordinating United Nations Rule of Law Activities:

The [UN] has long assisted countries to develop their national laws to incorporate
international norms and standards. The many universal, non-binding principles
and standards in most fields of international law developed jointly by States
assist in the formulating legislation and policy reflective of good practice.

Perhaps the most preeminent example of hard law is the UN Charter. Article 1 provides
in pertinent part that a core goal of the UN is to achieve international cooperation in
"promoting and encouraging respect for human rights and for fundamental freedoms for
all without distinction as to race, sex, language or religion.”* Building upon this
foundation, the United Nations concluded that additional hard law would be necessary

! Report of the Secretary General of the United Nations to the United Nations Security Council, Annual
report on the strengthening and coordinating United Nations rule of law activities, U.N. SCOR, 64th Sess.,
Doc. A/64/298 (17 August 2009), para. 27.

% Charter of the United Nations, Article 1, United Nations,
http://www.un.org/en/documents/charter/chapterl.shtml.
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to achieve this goal. A Commission on Human Rights was formed, and it was given the
mandate of creating an International Bill of Human Rights.?

The International Bill of Human Rights begins with the Universal Declaration of Human
Rights (UDHR), which is generally viewed to have crystallized into customary
international law, or hard law. The UDHR originated as soft law, but produced a general
framework of key human rights principles for further elaboration. The hard law that
emerged from this soft law framework are The International Covenant on Civil and
Political Rights and The International Covenant on Economic, Social, and Cultural
Rights. While both covenants are in fact international treaties in the traditional sense,
they are referred to as covenants to denote their seminal role in pronouncing the hard
law of basic human rights and fundamental freedoms.

Other seminal treaties have followed that provide additional hard law defining specific
categories of rights and freedoms and/or their application in a regional context. These
treaties are commonly referred to as conventions, or charters in select cases. Relevant
examples include the American Convention on Human Rights and the European
Convention on Human Rights. Supplementing covenants and conventions are various
additional treaties. Regardless of their designation, all treaties are hard law, which
ratifying states are legally bound to implement and enforce.

Treaty hard law enunciates framework principles that are essential for harmonizing
national legal standards and procedures. However, national implementation of these
principles can be relatively complex, and soft law is developed to assist in the process
of effectively implementing these basic standards across national boundaries. The
primary sources of soft law are international organizations such as the UN, Council of
Europe, etc.

While the various international standards provide significant guidance as to what type of
provisions need to be incorporated into domestic law, legal practitioners have often
struggled with this process. For example, the treaty language may be too broad, or
unclear, and the soft law may not cover all current issues or simply lack enough detail in
order to "operationalize" the various human rights standards. Rule of law organizations
are increasingly seeking to address these concerns with operational guidance.

With this in mind, the US Institute of Peace, as part of its Model Codes Project, has led
efforts Bin partnership with the Irish Centre for Human Rights, the UN Office of the High
Commissioner for Human Rights and the UN Office on Drugs and Crime - to draft a
Model Detention Act. The Model Detention Act is intended to set out a legal framework
for regulation of detention, corrections, and prisons, incorporating international human
rights standards, while at the same time taking into account the practical realities on the
ground. The Model Detention Act is currently being completed and will be available
online at www.usip.org and in published form in late 2010.

® From Concept to Convention: How Human Rights Law Evolves, University of Minnesota Human Rights
Center, http://www1.umn.edu/humanrts/edumat/hreduseries/hereandnow/Part-1/from-concept.htm.
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Response Summary:

In the following sections and subsections, the international hard and soft law relating to
detentions, corrections, and prisons is organized in accordance with the categories
described in the Background. The listing of international standards herein is not
comprehensive but rather focused on the main standards that are most commonly
employed in discussions contemplated in the query. A useful glossary of terms found in
this document may be accessed at http://www.unicef.org/crc/files/Definitions.pdf.

I. Compendium of International Standards on Detentions, Corrections, and
Prisons

A. Hard Law
Primary International Covenants and Conventions

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT)

The CAT elaborates on Article 7 of the ICCPR that deal with prohibitions on torture and
ill-treatment. It provides specific hard law guarantees of proper treatment for detainees
that apply to all phases of detention under all circumstances. Moreover, like the ICCPR,
it has a monitoring body, the European Committee for the Prevention of Torture, that
reviews the performance and compliance of member states who are signatory to the
Convention.

Geneva Conventions and Additional Protocols

The Geneva Conventions cover the treatment of civilians and persons who have ceased
hostilities during armed conflict. As the International Committee of the Red Cross notes:

OTe Geneva Conventions and their Additional Protocols are at the core of
international humanitarian law, the body of international law that regulates the
conduct of armed conflict and seeks to limit its effects. They specifically protect
people who are not taking part in the hostilities (civilians, health workers and aid
workers) and those who are no longer participating in the hostilities, such as
wounded, sick and shipwrecked soldiers and prisoners of war.®

The Fourth Convention has been widely applied throughout the globe in most post-
WWII settings. Common Article 3 is the most widely cited provision of all the Geneva
Conventions, and it ensures that detainees are entitled to certain minimum standards of
protection and treatment. Two Additional Protocols supplement the Fourth Convention.

* OThe Geneva Conventions of 1949,0 latnational Committee of the Red Cross,
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/genevaconventions.
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International Covenant on Civil and Political Rights (ICCPR)

The ICCPR sets forth a broad set of civil and political rights, including Articles 6-10 that
contain a number of specific elements relating to detentions, corrections, and prisons.
The ICCPR has been signed and ratified by most countries, and it constitutes the
foremost expression of hard law principles governing the field. The United Nations
Human Rights Committee (not to be confused with the Human Rights Commission) is
established under the ICCPR to review the periodic member state reports that the
Covenant requires, and in addition, if a member state ratifies an optional protocol, the
Human Rights Committee can hear individual complaints against a member state and
issue advisory opinions. Thus, the jurisprudence of the Human Rights Committee is a
rich source of guidance on detentions, corrections, and prisons.

Regional Conventions

African Charter on Human and Peoples' Rights

The African Charter is a unique human rights instrument that seeks not only to protect
rights of individuals, but also peoples; it additionally specifies individual duties towards
family, community, the state and African unity. All fifty-three African nations have ratified
the Charter. The Charter does not explicitly address corrections or detentions treatment,
but Article 5 does prohibit @ll forms of exploitation and degradation of man particularly
slavery, slave trade, torture, cruel, inhuman or degrading punishment and treatment.O

American Convention on Human Rights

The 82-article American Convention on Human Rights has been ratified by most Central
and Latin American states. Articles 5 through 8 address basic standards of humane
treatment, circumscribe certain forms of compulsory labor for prisoners and offer
protections for individuals in judicial proceedings and detention.

European Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment

This 1987 Convention of Council of Europe states created the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment. The
convention obligates each party to allow the Committee to conduct visits Go any place
within its jurisdiction where persons are deprived of their liberty by a public authority.®
The power of the convention rests not in setting explicit standards for individuals in
detention, but in the CommitteeOs investigatory, monitoringand reporting mechanisms.
One patrticular strength of the convention is the ability of the Committee to revisit any

® Article 2, CEyropean Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment,Chttp://conventions.coe.int/Treaty/en/Treaties/Html/126.htm.
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detention site at any time following an initial notification to the responsible state,
although Article 9 offers limited exceptions in cases involving national security.

European Convention for the Protection of Human Rights and Fundamental Freedoms

The European Convention is the oldest and most developed of the regional conventions
for human rights protection. Like the ICCPR that came into force after it, the European
Convention contains various articles that address detentions, corrections, and prisons.
Perhaps more importantly, the European Convention has an extraordinarily rich body of
jurisprudence that has emerged from the official interpretive and enforcement
mechanism, the European Court of Human Rights.

Specialized International Conventions

Convention on the Rights of the Child

Articles 9 and 37 of the Convention on the Rights of the Child briefly address the
standards of treatment that signatories agree to uphold for persons under 18 in state
custody. The latter article also makes provisions for separating children from adults,
@nless it is considered in the child's best interest not to do s0.®

B. Soft Law

Primary International Guidance

United Nations Universal Declaration of Human Rights

As noted in the Background, the Universal Declaration is the formative expression of
soft law in the field of human rights. It is so frequently referenced that some would
make the case that it has become, or at least is becoming, customary international law
(hard law) due to its widespread acceptance in custom and practice.

United Nations Standard Minimum Rules for the Treatment of Prisoners

Without a doubt, the most important and most quoted international standards impacting
corrections are the Standard Minimum Rules for the Treatment of Offenders (SMR).
Although they are not legally binding, the introduction to the SMR explains their
importance:

1. The following rules are not intended to describe in detail a model
system of penal institutions. They seek only, on the basis of the general
consensus of contemporary thought and the essential elements of the
most adequate systems of today, to set out what is generally accepted as

® Article 37(c), OConvention on the Rights of the Child,®ttp://www2.ohchr.org/english/law/crc.htm.
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being good principle and practice in the treatment of prisoners and the
management of institutions...

4. (1) Part | of the rules covers the general management of institutions,
and is applicable to all categories of prisoners, criminal or civil, untried or
convicted, including prisoners subject to "security measures" or corrective
measures ordered by the judge.

(2) Part Il contains rules applicable only to the special categories dealt
with in each section. Nevertheless, the rules under section A, applicable to
prisoners under sentence, shall be equally applicable to categories of
prisoners dealt with in sections B, C and D, provided they do not conflict
with the rules governing those categories and are for their benefit.”

United Nations Basic Principles for the Treatment of Prisoners

The Basic Principles for the Treatment of Prisoners strives to distill the Obasic principles
underlying® the Standard Minimum Rules into 11 concise statements. The majority of
the Basic Principles discuss the treatment of prisoners while imprisoned, but the
resolution also counsels abstract post-detention policy recommendations, such as Othe
re-integration of the ex-prisoner into society under the best possible conditions.®

Body of Principles for the Protection of Persons Under Any Form of Detention or
Imprisonment

The UN General Assembly formally passed this 39-principle resolution in December
1988. Although it contains quite prescriptive language, the Body of Principles is
essentially a Osoft lawO strument aimed at Oassisting governments and relevant
international bodies in interpreting and applying broader, but more recognizably legal
norms.®° The Body of Principles is principally concerned with protections for persons in
detention™, though a substantial portion of the text also deals with protections of
imprisoned persons.*? A smaller number of articles address safeguards for arrestees.*
The other main tenets of the resolution include provision of responsible authority for

" Standard Minimum Rules for the Treatment of Offenders. Adopted by the First United Nations Congress
on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955, and approved by the
Economic and Social Council by its resolution 663 C (XXIV) of 31 July 1957 and 2076 (LXIl) of 13 May
1977.

® OBasic Principles for the Treatment of Prisoners,O United Nations ZlDecember 1990, available at:
http /ivww.un.org/documents/ga/res/45/a45r111.htm.

Ib|d Principle 10.

OThe Treatment of Prisoners Under International Law,0 Nigel S. Rodley, "% edition, Oxford University
Press, 2000, pg. 333.
llOBody of PrinciplesEOricluding articles 6, 8, 11, 13, 14, 17-30, 32, 33 and 36-39.
*?Ibid., 6, 10, 13, 14, 18-30 and 33.
* Ibid., 10, 13 and 14.
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detained or imprisoned persons**, appropriate record keeping procedures® and
communication of the status of individuals in custody.*®

United Nations Guidelines for the Prevention of Juvenile Delinqguency

This resolution, also referred to as the Riyadh Guidelines, contains 66 principles that
discuss the general welfare of juveniles, including various socialization methods
promoted through family interactions, educational options, local community effort and
the media. Principles 52 through 59 specifically address juvenile justice administration;
notably, principle 57 encourages establishment of a juvenile ombudsman to supervise
implementation and execution of the resolution. Principle 58 advocates Olaw
enforcement and other relevant personnelO receive training appropriate to the needs of
youths in custody, as well as familiarize and employ Oprogrammes and referral
possibilities for the diversion of young persons from the justice system.®’ Local, national
and global information sharing of juvenile justice activities are also recommended.

Principles of Medical Ethics relevant to the Role of Health Personnel, particularly
Physicians, in the Protection of Prisoners and Detainees against Torture and Other
Cruel, Inhuman and Degrading Treatment

This concise, six-principle resolution sets guidelines for health officials involved in
prisoner and detainee treatment. Like the Body of Principles, it is not a binding legal
instrument. However, at least one professional association, the American Psychological
Association, has expressed explicit support for the resolution and incorporated it in its
own policy manual.*® The resolution requires physicians to deliver the same standard of
treatment to prisoners and detainees as individuals outside custody. It also bars active
and passive participation in, as well as conspiracy to commit, torture or cruel, inhuman
or degrading treatment. The physician-prisoner relationship is limited to evaluation and
treatment of an individualOs health. Additionally, physicians must not assist interrogation
efforts that contravene medical ethics, nor to certify efforts that do so. Restraint of a
prisoner or detainee is permitted only to the extent necessary to prevent an individual
from harming himself. The final principle rejects any derogation of the previous
principles, Oon any ground whatsoever, including public emergency®

Council of Europe Prison Rules

While Council of Europe recommendations are not legally binding instruments on
member states, they can be influential and persuasive tools. These 2006 guidelines

“Ibid., 2, 4,9 and 11.

*Ibid., 12, 23, 26, 34 and 35.

'®Ipid., 15 and 16.

7 Ibid., Principle 58.

'8 OCouncil Policy Manual, Chapte I, Ethics.O American Psychological Association.
http://www.apa.org/governance/cpm/chapter3.html.

1% OPrinciples of Medical EthicsE,O Principle 6.
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contain perhaps the most up-to-date guidelines related to corrections. The preamble to
the 1987 guidelines offers insight into the intent of the framers:

On these rules, renewed emphasis has been placed on the precepts of human
dignity, the commitment of prison administrations to humane and positive
treatment, the importance of staff roles and effective modern management
approaches. They are set out to provide ready reference, encouragement and
guidance to those who are working at all levels of prison administration.3°

The Rules address basic elements of previous guidelines and resolutions, but also
include specific discussions of appropriate treatment in terms of hygiene, clothing and
bedding and nutrition.

United Nations Rules for the Protection of Juveniles Deprived of their Liberty

An extensive, 87-principle document, this resolution offers Oconvenient standards of
referenceO in order to Oprovide encouragement and guidance to professionals involved
in the management of the juvenile justice system.®' The Rules offer guidelines for
treatment of juveniles at every stage of custody: detention, arrest, trial and
imprisonment. The resolution covers several aspects of juvenile corrections, including
facility management, medical care, force and restraint limitations and disciplinary
procedures. It also devotes its final section to establishing guidelines for qualifications
and training of corrections personnel.

Select Committee of the Committee of Ministers of the Council of Europe report on
treatment of foreign prisoners

These guidelines, approved in 1984, exclusively address the treatment of imprisoned
foreign nationals. Although the 2006 Council of Europe Prison Rules also briefly discuss
protections for foreign prisoners, this resolution comprises a more thorough set of
guidelines, including equal treatment, the provision of consular assistance and statistical
tracking of foreign nationals.

II. Compendium of Operational Guidance on International Standards Involving
Detentions, Corrections, and Prisons

Compendium of United Nations Standards and Norms in Crime Prevention and Criminal
Justice

This compendium reproduces multilateral criminal justice treaties applicable in 2006
without commentary. The documents are primarily products of the UN system, but some

% reamble,O The European Prison Rules, Council of Europe Committee of Ministers Recommendation
No. R (87) on the European Prison Rules, http://www.coe.int/t/e/legal_affairs/legal_co-
operation/prisons_and_alternatives/legal_instruments/Rec.R(87)3.asp.

! Ibid., Principle 5.
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documents were created by regional organizations. Of primary interest are part one,
which focuses on corrections and prisons, and part four, which addresses the conduct
of criminal justice personnel including corrections personnel. The compendium is
organized as follows:

1. Standards related to persons in custody, including non-custodial sanctions and
juvenile and restorative justice

2. Standards related to legal, institutional and practical arrangements for
international cooperation

3. Standards related to crime prevention and victim issues

4. Standards related to good governance, the independent judiciary, and the
integrity of criminal justice personnel

Human Rights and Pre-trial Detention: A Handbook of International Standards Relating
to Pre-trial Detention

This Handbook derives international human rights standards for pre-trial detention from
treaties, declarations, judicial opinions, and NGO recommendations. The Handbook is
intended to increase awareness of international standards for crime prevention and
criminal justice and to provide practical guidelines for implementing those standards.

Human Rights and Prisons: A Compilation of Human Rights Instruments Concerning the
Administration of Justice

The Compilation excerpts and reproduces international human rights documents related
to the administration of justice. The Compilation is part of Human Rights and Prisons, a
larger training package for prison officials.?? The documents are organized as follows:

The International Bill of Human Rights

Other United Nations Treaties

International Humanitarian Law

Selected United Nations Human Rights Instruments Relating to the
Administration of Justice

5. Selected Regional Instruments

N

lll. Compendium of International Standards that Relate to the Institutions and
Ancillary Issues Involved in Detentions, Corrections, and Prisons

Basic Principles on the Independence of the Judiciary

Basic Principles on the Role of Lawyers

22 Other segments are the Manual of recommendations, case studies and checklists, the Trainer®s Guide
containing instructions for teaching the Manual, and the Pocketbook, which is a portable summary of
standards organized by topic and prison officialOs duties. The Office of the United Nations High
Commissioner for Human Rights developed the documents.
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Basic Principles on the Use of Force and Firearms by Law Enforcement Officials

Code of Conduct for Law Enforcement Officials

Convention Relating to the Status of Refugees

Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power

Declaration on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment

Guidelines and Measures for the Prohibition and Prevention of Torture, Cruel, Inhuman
or Degrading Treatment or Punishment in Africa (The Robben Island Guidelines)

Guidelines on the Role of Prosecutors

ILO Convention No. 105: Abolition of Forced Labour Convention, 1957

International Convention on the Elimination of All Forms of Racial Discrimination

Principles and Best Practices on the Protection of Persons Deprived of Liberty in the
Americas

Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and
Summary Executions

Safequards Guaranteeing Protection of the Rights of Those Facing Death Penalty

United Nations Standard Minimum Rules for Non-Custodial Measures (Tokyo Rules)

United Nations Standard Minimum Rules for the Administration of Justice (the Beijing

Rules)

IV. Post -Conflict Detention Practice Preliminary Bibliography (in addition to above
materials)

International Legal Standards

Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

Inter-American Convention to Prevent and Punish Torture
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Declaration on the Protection of All Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (General Assembly 1975)

Technical Reference Material

Penal Reform Internat~ional, OMaking Standards Work: An International Handbook on
Good Prison PracticeO (1995)

This publication is an overview of the UN standards on prison conditions and treatment
of detainees. It explains value and meaning of those rules for prison policy and practice.

Penal Reform International, OTraining Resources Page®

Penal Reform International is an international non-governmental organization working
on penal and criminal justice reform worldwide. The page includes information and
targeted articles pertaining to penal reform and human rights.

Andrew Coyle, International Centre for Prison S’[Nudies, OA Human Rights Approach to
Prison Management: Handbook for Prison Staffd2002)

The handbook covers key features for prison management and sets a framework for
what constitutes a model for good prison management. The handbook tackles the
complexity of prison management and the wide range of skills required to direct prisons.

M.H. Kamali, OPunishment in Islamic Law: A Critique of the Hudud Bill of Kelantan,
MalaysiaO. Arab Law Quarterly, Volume 13, Number 3, 1998 , pp. 203234 (32)

International Centre for Prison Studies, OGuidance Note on Prison Reform® (2005)

Series of notes addressing basic features of prison management that can be used to
design and structure prison reform activities.

International Centre for Criminal Law Reform and Criminal Justice Policy, Olnternational
Prison Policy Development InstrumentO (2001)

This instrument is a compilation of standards and policies from many national and
international sources. The proposed policies included in the Instrument are based
primarily on material from the Correctional Service of Canada (CSC) and the
Corrections Branch of the British Columbia Ministry of Attorney General.

United Nations Peacekeeping Operations, OPrison Support Guidance ManualO, (2006)

This manual provides guidance concerning the principles, planning, management,
operations and technical requirements for the support of national prison systems
contained by UN peacekeeping operations. It is presented as a OhowtoO guide for
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fulfilling the key roles of UN prison staff in peacekeeping operations and to assist them
implement effective strategies for support to national prison systems.

United Nations Peacekeeping Operations, OSupporting National Prison Systems: Best
Practices for Peacekeeping Operations, (2005)

This study focuses on the non-executive missions and describes the models developed
to identify and analyze lessons learned on re-establishing prison systems and make
recommendations concerning these lessons.

Robert Goble, OPlanning Manual: Correctional Facilities Needs A:ssessment and Master
Planning: A Fast Track Guide for Officials in Developing NationsO (2004)

This planning manual is a Ohow toO guide t@structure criminal justice and prison
system. It provides a set of Olessons learnedO from different countries and expertise to
improve correctional systems and their facilities.

Governance and Social Development Resource Centre Homepage on Penal Reform

Funded by the UK Department for International Development, the Governance and
Social Development Resource Centre (GSDRC) aims to help reduce poverty by
informing policymaking and enhancing professional knowledge in relation to
governance, conflict and social development. The page includes information and
targeted articles pertaining to penal reform.

January 2010 INPROL Consolidated Response (10-002) Page 12 of 12



